
 
 
 
 
 
 
 
 
 
 
 
 
 

Jon Sitkin 
Attorney 
jsitkin@csdlaw.com 
d. 360.306.3007 
 

December 20, 2024 
 
VIA EMAIL 
 
 
Ms. Kathy Bell 
Senior Planner 
Planning and Community Development 
City of Bellingham 
210 Lottie St. 
Bellingham, WA 98225 
 
 
RE:  Woods at Viewcrest; Response to City of Bellingham (“City” or “COB”) Request 

for Information (RFI) No. 4, dated August 14, 2024 (RFI No. 4) 
 
Our Clients:  The Jones Family, Property Owner and Applicant 
 
Dear Ms. Bell, 
 
The Jones Family takes this opportunity to specifically respond to the City’s RFI No. 4, referenced 
above, as well as some of the comments received from the public, reserving the right to supplement 
this response to public comments.   
 
Generally speaking, there are two overriding and erroneous themes in the public comment. First that 
Chuckanut Creek Pocket Estuary (aka Mud Bay or Chuckanut Bay)1 is a Category 1 wetland, it is not. 
Second, that an EIS is required, it is not.  These erroneous assertions are addressed in the project 
consultant reports and addendums, and in this letter.  
 
Further, in RFI No. 4, the City asked that the applicant respond to general themes of public comment. 
We note that such a request to respond to general themes of public comment made in response to 
the April 5, 2022, Notice of Complete Application is not required in the City Code, is not necessary to 
process an application, nor required as part of a SEPA threshold analysis. Nevertheless, in addition to 
the technical responses requested in RFI No. 4, we do provide a general response to the identified 

 
1 At the pre-application neighborhood community meeting, public comments were received that the estuarine 
area in question should be referred to as “Chuckanut Bay” rather than Mud Bay without objection from any 
member of the public at that time. Since that meeting, the Jones Family has sought to refer to this area as 
“Chuckanut Bay” without objection until the Opposition Letter disparaging the Jones family for referring to the 
area as Chuckanut Bay as had been requested. As noted by C. Van Slyke, NW Ecological Services (NES), the 
subject area is technically referred to as a pocket estuary- See NES November 2024 Addendum, and Wetland 
Delineation Update and Critical Areas Summary for the Woods at Viewcrest, June 2023 (“NES CA Report June 
2023”). 
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general themes of public comment identified by the City, often with reference to the technical reports 
submitted to the City. We also provide a response to the comment letter from the Bricklin and 
Newman law firm dated April 24, 2024 (“Opponent Letter”).  It should be noted that the applicant also 
included a response to early public comment in Section VIII of the project narrative.   
 
I. RESPONSE TO PUBLIC COMMENT2  

 
Public comments generally addressed the topics noted below. 

 

A. Critical Areas- Wetlands 
 

1. CHUCKANUT CREEK POCKET ESTUARY (aka MUD BAY)  abutting the Jones 
property is a Mud Flat - not a Wetland 

 
Chuckanut Creek Pocket Estuary (also referred to as Mud Bay or Chuckanut Bay), the estuarine area 
erroneously referred to as a wetland by the project opponents is a complex system, however , the 
entire area is not a wetland as defined by the US Army Corp of Engineers (USACE).3  
 

Following the Corps of Engineers Wetland Delineation Manual and Code of Federal Regulations are 
critical to assure that wetlands are properly identified and distinguished from other Special Aquatic 
Sites, such as mud flats.4  Most of Chuckanut Creek Pocket Estuary  is not vegetated and therefore 
not a wetland per the 1987 USACE wetland delineation manual at page 9.5  Due to the lack of hydric 
soils and hydrophytic vegetation, the mudflats depicted in Figure 1 to the NES November 2024 
Addendum do not meet wetland criteria defined by the federal, state, or local regulatory agencies and 
are instead classified as mudflats.6 

 
The most notable wetland in the Chuckanut Creek Pocket Estuary is the Chuckanut Village Marsh 
located approximately 1000’ northeast of the Jones’ property. There is also an additional smaller 
wetland located approximately 240’ east of the Jones’ property within the plat of Briza, and 870’ NE of 
the proposed stormwater outfall.7 
 
Opponents to the project erroneously rely on the National Wetland Inventory (NWI) maps to assert 
that Mud Bay is an estuarine wetland.8 The NWI maps are a digital map that includes resource 
information on wetlands, riparian areas and deepwater habitats.9 Riparian areas and deepwater 
habitats are NOT wetlands. The NWI maps are based, in part, on the Cowardin classification of 

 
2 RFI No. 4 listed 4 themes that related to critical areas. The responses here have re-categorized these under 
this Critical Areas heading. 
3 See NES CA Report, June 2023  and the November 2024 Addendum’s . 
4 NES November 2024 Addendum. 
5 See NES CA Report, June 2023  and the NES November 2024 Addendum’s. 
6 Id. 
7 See Figure 1 of the NES November 2024 Addendum. 
8 See Lyndon Lee April 18, 2024, Memorandum at page 3. 
9 See NES November 2024 Addendum. 
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wetland and Deepwater Habitats.10  Cowardin, and thus the NWI maps, recognize that both wetlands 
and deepwater habitats are in an estuarine system, but are not the same by definition.11  Thus, the 
entirety of Chuckanut Creek Pocket Estuary (Mud Bay) is not a wetland as it does not support 
vegetation.  This is consistent with the Washington State Department of Ecology guidance that 
requires a wetland to be vegetated to be considered an estuarine wetland.12 
 
Accordingly, the opponents are in error and mischaracterize the NWI mapping when they assert that 
the Chuckanut Creek Pocket Estuary (Mud Bay) is a Category 1 wetland. 
 

2. Past Agency Approvals do not consider Mud Bay as a wetland. 

As noted in the NES November Addendum , the City, Washington Department of Fish and Wildlife 
and the USACE Corps have reviewed the subject area and have not considered this area a wetland.13  
 

a. Review of public projects and permits 
 
In 2009, the City undertook the removal of a culvert and parking at the end of Fairhaven Avenue and 
the installation of a bridge. This work involved a full wetland review and delineation. The review of this 
project did not identify Mud Bay as a wetland.14  
 
In 2020, the Whatcom County Marine Resources Committee filed a Joint Aquatic Resource Protection 
Application (JARPA) for the study of restoring native Olympia oyster populations in North Chuckanut 
Bay, referring to Chuckanut Bay as “(Mud Bay)”. This JARPA filed by Whatcom County and circulated 
to a variety of regulatory agencies identified the Chuckanut Village Marsh and the Chuckanut Creek 
Marsh as a wetland on or adjacent to the project location, but did not identify the Chuckanut Creek 
Pocket Estuary or that area as wetland, similar to the 2009 City culvert removal project.15 
 

b. Review of Private projects and permits 
 

In 2014, a Shoreline Substantial Development Permit was approved by the City, and a Shoreline 
Conditional Use Permit and Shoreline Variance were approved by the City and the Department of 
Ecology (SHR2014-00014; Ecology ID:2415) for a new single family residence along Chuckanut Bay. 
The Shoreline Variance was required because the project was within the 200’ shoreline buffer 
associated with “Chuckanut (Mud ) Bay”. Neither Ecology or the City required any environmental 
review or characterization of the adjacent beach or bay, including the Chuckanut Creek Pocket 
Estuary.16  

 
10 Id. 
11 Id.  Section 3.1.2 Estuarine System Definition. The Estuarine System consists of deepwater tidal habitats and 
adjacent tidal wetlands. 
12 Ecology Publication 96-94- Washington State Wetlands Identification and Delineation Manual. This 
publication incorporates all USACE and EPA guidance on delineation protocol tailored specifically to wetlands in 
WA. 
13 NES November 2024 Addendum, at page 4 in reference to City culvert replacement project.  
14 See Exhibit  D-1; - Northwest Ecological Services Fairhaven Right of Way Wetland Delineation, February 
2009 .   
15 See Exhibit D-2, Whatcom County Marine Resources JARPA. 
16 See Exhibit D-3; SHR2014-00014; Ecology ID:2415. 
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3. Even if Mud Bay was a Cat 1 wetland, and it is not, the project meets all 
applicable City regulations, including the City Critical Areas Ordinance (CAO) and 
Shoreline Master Program (SMP) requirements. 

  
a. SMP and CAO Requirements 

 

Apart from a stormwater outfall system including the energy dissipator, no lots, trails, roads or other 
infrastructure are proposed within the jurisdiction of the Shoreline Management Act (SMA) or City 
Shoreline Master Program (SMP). This outfall pipe does require a Shoreline Substantial Development 
Permit (SSDP) and Shoreline Conditional Use Permit (SCUP), and those applications have been filed 
with the City. These applicable shoreline regulations were extensively reviewed in the Project 
Narrative17, supported by the accompanying reports submitted with the application, and as 
supplemented in response to requests from the City.  
 
Again, even if Mud Bay was a Category 1 wetland, and it is not, and a wetland buffer existed in the 
area of the stormwater system, and no such buffer exists, the stormwater outfall may be permitted in a 
wetland buffer pursuant to applicable City regulations. For example, specifically, stormwater 
conveyance systems, such as the outfall pipe, are allowed in wetland buffers on a case by case basis 
when approved by both the public works and planning departments.18 In this regard, the project 
opponents erroneously argue that the outfall is not allowed in a shoreline or wetland buffer by 
selective omission citation to the City code, and mischaracterization of the Chuckanut Estuary.19   
 

b. No Net Loss  
 

The “no net loss” doctrine is a governing principle of the SMA.20 Under this doctrine, a shoreline 
master program (“SMP”) need not prohibit development that will result in a loss of shoreline ecological 
function, but the negative impacts of development must be mitigated.21 
 
The Department of Ecology’s SMP Handbook, which has been cited by the Shoreline Hearings Board 
(SHB)22, provided that “the ‘no net loss’ concept does not assume no impacts, but instead recognizes 
that future development will occur.23 Indeed, the definition of no net loss considers the potential for 
mitigation of impact. “The no net loss standard requires that the impacts of shoreline development 
and/or use, whether permitted or exempt, be identified and mitigated such that there are no resulting 
significant adverse impacts on shoreline ecological functions.” (emphasis added) 24 
 

 
17 See page 16-25. 
18 BMC 22.08.010.B.4.g (for shoreline buffers), and BMC 22.08.060(H)(1) (for critical area buffers) 
19 See Opponents letter at Page 18. 
20 WAC 173-26-201(2) (c). 
21 WAC 173-26-186(8); and WAC 173-26-201(2) (c). 
22 Coalition To Protect Puget Sound Habitat, SHB Dec. 13-016c, 2014 WL 309283, at *23 (2014), 
23 SMP Handbook-Chapter 4 Ecology, Revised 6/17; chrome-
extension://efaidnbmnnnibpcajpcglclefindmkaj/https://apps.ecology.wa.gov/publications/parts/1106010part4.pdf 
24 BMC 22.10.010.89. 
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The NES November 2024 Critical Areas Impact Assessment and Mitigation Plan sets forth how this 
project achieves No Net Loss of shoreline and critical area functions through mitigation sequencing, 
and mitigation. 
 

B. Critical Areas-Geohazards- including slope stability/windfall 
 
Element Solutions was tasked with reviewing the Geohazards related public comments received by 
the City as well as those referenced in RFI #4. Elements Solutions addresses these questions in its 
Memorandum #2 dated November 22, 2024 (“Elements Memo #2”). In addition, Elements Solutions 
as part of its response to RFI #4 was tasked with performing additional Geologic Hazard review for 
the project to specifically address the proposed stormwater outfall and dispersion systems depicted 
on preliminary plat civil drawings, Sheets 7 and 8, and related site conditions. This additional review 
and analysis are contained in Elements Solutions Geohazard Addendum – Stormwater outfall dated 
November 22, 2024 (“Element November 2024 GHA Addendum”). The Elements Memo #2, and 
Elements November 22, 2024, GHA Addendum are companion reports.  Element, working with Pacific 
Survey & Engineering, the project civil engineer, have evaluated all proposed road, utility and 
stormwater infrastructure, and have verified that with the proposed conditions the construction of all 
project elements can be completed safely, without unreasonable risk to slope stability.  Furthermore, 
each proposed lot has a building envelope meeting applicable code requirements for size and 
location, situated outside of geohazards and recommended geohazard buffers.  The assertions made 
by members of the public questioning the safety and stability of the site because of the construction of 
the project are not supported by the technical analysis or professional reports completed for the 
project.  Regarding windfall risk, Element has not identified any concerns regarding this topic. The 
applicant is proposing to retain significant canopy on site, including a buffer of retained mature trees 
extending from the shoreline over 400’ into the site.  Significant areas of canopy are proposed to be 
retained throughout the remainder of the Property, and even on each individual developable lot, mass 
grading and/or clearing is not proposed, limiting the likelihood of isolated trees subject to increased 
risk of windfall.   
 

C. Critical Areas-Wildlife and Habitat 
 

As reviewed in part above with regard to the Chuckanut Pocket Estuary, the NES November 2024 CA 
Addendum and the Raedeke Wildlife Habitat Technical Memorandum, Revised November 22, 2024 
(“Raedeke Wildlife Memo Revised November 2024”), submitted in response to RFI #4, these reports 
address item #4 and the comments regarding critical areas impacts and mitigation in RFI #4.  The 
design of the project limits overall clearing and grading, preserves significant tree canopy, avoids and 
minimizes impacts to all critical areas, maintains a large habitat corridor along the shoreline, treats all 
stormwater runoff to an enhanced standard, and includes recommended conditions to further mitigate 
for potential impacts to wildlife and habitat. 

D. Drainage and Stormwater Runoff 
 

A detailed preliminary storm water management report has been submitted to the City. Proposed 
stormwater mitigation measures include the capture and treatment of all runoff from pollution 
generating impervious surfaces, and the implementation of best management practices (BMP’s) 
designed to assure post development conditions meet or exceed minimum requirements outlined by 
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the City of Bellingham’s Municipal Code (BMC) and applicable sections of the Washington State 
Department of Ecology “Storm Water Management Manual for Western Washington”, 2019 
publication (hereinafter referred to as the DOE Manual). As discussed in Section II.A below, during 
review of a preliminary plat application, the City of Bellingham is required to determine if the proposed 
plat can be reasonably expected to meet applicable City Codes and development standards. The 
preliminary stormwater design meets all applicable City requirements at this stage, recognizing that 
final design is subject to approval by the City public works department.  The current report provides a 
greater level of analysis and design detail than is typical at this stage of a project review.   This 
included evaluation of three different outfall locations where surface water can be safely dispersed 
were evaluated. After review with staff with the City of Bellingham and Washington State Department 
of Ecology, and consideration of the costs and benefits of each proposed outfall approach, it was 
determined that a new outfall to saltwater along the beach front of the subject property above the high 
tide line was preferred as it met all applicable codes and reduced the risk of adverse environmental 
impacts.25    
 

E. Traffic and Pedestrian Safety 
 
The submitted traffic impact analysis addressed the potential traffic impacts from the project. The 
project will add a sidewalk on Viewcrest along the property frontage, as well a public trail within the 
project that connects from Viewcrest to Sea Pines Road and will provide access to Chuckanut Bay 
utilizing an existing safe access point (which will also generate less environmental impact than an 
onsite connection to the shoreline). The proposed improvements exceed the pedestrian/road 
development standards within Edgemoor, which have not historically required construction of 
sidewalks, while also providing for pedestrian safety and alternative pedestrian routes.  A detailed 
Traffic Impact Assessment was prepared for the project by a qualified professional; this Assessment 
concluded that no off-site mitigating measures were necessary.   
 

F. Affordability 
 
The project opponents have erroneously suggested that 100 + “luxury” homes are proposed26; this is 
not factual nor supported by any applicant submission or proposal and is an untruthful statement. The 
proposal is for only 38 single family lots or homes.27 Further, there are no design standards proposed 
that require any form of “luxury” finish or detail.28 Further, neither the State nor the City have passed, 
nor may they, any requirement single family homes be sold at any specific market price set for 
affordability. Development at this site, with this zoning, at this scale is consistent with the City’s 
Comprehensive Plan.  The City has not adopted an inclusionary zoning mandate for any zone in the 
City and there is no requirement in the code or the Comprehensive Plan for permanently affordable 
housing to be incorporated into a project.   

 
G. Density 

 
25 See Pacific Survey and Engineering report dated November 22, 2024. 
26 See https://www.king5.com/article/news/local/bellingham/bellingham-fight-shoreline-from-luxury-home-
development/281-49cab234-b718-429d-bb24-7aac2f959fdf 
27 The maximum gross density allowed at this site is 82 lots, but only 38 lots have been proposed, less than half 
the allowed density. 
28 “Luxury” is not defined in the City Code, nor in any proposed covenant or requirement.  
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Some members of the public appear to have been misinformed that over 100 units are proposed; only 
38 lots are proposed. Although the City zoning would allow 82 units on the site, the proposal is for 
only 38 single family lots or homes, or less than half of the allowable density.  The project is clustered 
over 1/3rd of the site in order to preserve and protect as much of the existing natural vegetation and 
critical areas as possible while still achieving a reasonable density of development.  Despite 
clustering, the proposed lots are still comparable in size to surrounding developed lots, particularly 
around the edge of the project.  Project opponents have made the assertion in public comment, and 
utilized in their adversarial marketing materials, that the project will include 152 homes.  As noted, the 
applicants have at no point indicated that the project is for any more than 38 homes, or designed any 
project infrastructure, or included any application materials that would authorize the construction of 
more than 38 homes.  To the contrary, all the studies, reports, plans and other project materials have 
been specifically completed to address the impacts of 38 homes.  Building envelopes on each lot are 
sized to accommodate 1 home, not 4.  Traffic analysis has studied trip generation from 38 homes.  
Variances requested for road design have been predicated on a limited number of homes served by 
each private road.  All SEPA threshold analysis has been completed based on 38 homes.  Any 
increased density beyond that proposed as suggested by project opponents would require a new plat 
application, new public comment opportunities,  and SEPA review, utility and traffic capacity analysis, 
among other impact analysis, and likely new subdivision variance requests.   
 

H. Neighborhood Character 
 
The City does not have design standards for single family development, but the project is designed to 
limit view and aesthetic impacts to neighboring properties and is in character with the Edgemoor 
Neighborhood in terms of layout, lot size, proposed road and utility design, open space preservation 
and other design components. As addressed in the Project Narrative, the City Comprehensive Plan 
identifies this as a Residential Single-Family Low-Density area. The site is in Area 7 of the Edgemoor 
Neighborhood. The special conditions in the City Zoning Code are “clearing” and “view buffering from 
adjacent residences”. The project is the type of project contemplated by the City’s Comprehensive 
Plan, and is consistent with the goals and objectives of Area 7 of the Edgemoor Neighborhood Plan, 
which is to “permit development while maintaining the exceptional natural qualities of the properties”  
The project site has limited the clearing by limiting the number of units to less than half of allowable 
zoning, by focusing development to avoid critical areas and buffers, and preserving these sensitive 
areas with conservation easements, and by identifying the building site footprints, understanding the 
individual lot owners may or may not pursue additional clearing for yards and driveways. Significant 
tree retention of existing trees abutting neighboring properties is proposed, which will buffer views of 
the site from neighboring properties, although some neighbors may seek to have some of the view 
buffering limited so that views of Bellingham Bay are available from their property. The road system 
has been redesigned, in response to early public comment, to reduce the intersections along 
Viewcrest from two to one, limiting headlight glare and traffic conflicts for neighbors.  Through the 
design elements incorporated into the Project, as described in the project narrative, project reports, 
and project plans (See Exhibit A) the project maintains and enhances the neighborhood character. 

 

II. RESPONSE TO OPPONENT LETTER 
 

A. LEVEL OF ENGINEERING AT PRELIMINARY PLAT 
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The preliminary stormwater design meets all applicable city requirements at this stage, recognizing 
that final design is subject to approval by the City public works department. 
 
During review of a preliminary plat application, the City of Bellingham is required to determine if the 
proposed plat can be reasonably expected to meet applicable City Codes and development 
standards.  The City’s approval of a preliminary plat application does not constitute final approval of 
engineering design. In the preliminary platting process, the City staff provides the applicant with initial 
review comments, including a list of design guidelines and requirements that must be followed during 
full design. Compliance with these requirements and comments are typically conditions of preliminary 
plat approval. Only after the City staff determines that the plat is designed to meet or exceed 
applicable codes and standards, including compliance with any City staff comments, the City staff 
may then issue a recommendation for consideration at a public hearing on the preliminary plat 
application.  
 
During their initial review of the Preliminary Plat application, the City staff will normally determine 
whether or not additional information is needed to make a decision or recommendation regarding 
each item required to be reviewed by the City Code. Often such reviews result in consultation with 
other agencies, as was the case here. Here, the design team did receive comments from the City of 
Bellingham, Department of Fish and Wildlife, and the Department of Ecology, among others, which 
resulted in preparation of additional design details, memorandums and even design revisions, 
ultimately resulting in the systems and facilities currently proposed to serve the project.  
It is typical that early plat engineering designs are prepared without a detailed analysis of site 
constraints and other land use considerations. However, this was not the approach taken here. For 
this project, the preliminary engineering designs t included a  detailed review of site grading impacts, 
hydraulics and drainage basin analysis, topographic and geologic considerations and nearshore 
stormwater mitigation design. Further, additional site analysis is anticipated to be required when 
determining the location of the stormwater piping after preliminary plat approval and prior to the City’s 
final design approval. 
 
After preliminary plat approval the applicant is then required to produce full sets of construction 
drawings, including calculations for roads, underground utilities, stormwater management facilities 
and erosion control plans, street lighting and other related site design elements as part of its final 
design for approval by City staff. These plans are, and must be, reviewed and ultimately approved by 
the City staff  before any construction can begin. These final design plans must be certified by the 
design engineer licensed as an engineer in the State of Washington before the public roads and 
utilities can be accepted by and dedicated to the City. 
 
We firmly believe that the level of engineering design provided to the City of Bellingham to date clearly 
demonstrates that the plat can meet or even exceed all applicable codes and guidelines, including 
those pertaining to stormwater management. 
 

B. ASSESSMENT OF SIGNIFICANCE UNDER SEPA 
 

There is no question that the Woods at Viewcrest project requires review under the State 
Environmental Policy Act (SEPA). However, contrary to the suggestion and argument of the 
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opponents, SEPA does not require nor demand a particular result in its review process- an 
Environmental Impact Statement (EIS) is NOT required, and certainly not because of the opponent 
generated opposition and controversy.29 

The question is IF, AFTER consideration of the substantial technical analysis included in the 
Expanded SEPA Checklist30 already submitted to the City, along with substantial supplemental 
information from the Jones family31 as requested by the City, probable significant adverse impacts 
remain.  

Here the answer is no – as no unaddressed unmitigated significant adverse impacts remain.32 The 
elements of the design of this Project and the City Code requirements are such that there are not 
probable significant adverse impacts resulting from this Project. These impact reducing design 
elements have been incorporated into the design or are included as consultant recommended and 
accepted mitigating conditions of approval addressed in the various technical memorandums. 33  

It is notable that the Opponents indicate that they will appeal a DNS OR MDNS even before the City 
has completed its threshold determination revealing that their comments are not grounded in fact or 
law, just base opposition or NIMBYism.34 

When an action or project with a potential environmental impact has been proposed, the City is 
required to conduct a “threshold determination” to assess whether an EIS is needed.35  
 
To facilitate the making of the threshold determination, the Jones family submitted an Expanded 
SEPA Checklist . The Expanded SEPA Checklist as supplemented in response to City requests, 
provides information reasonably sufficient to evaluate the proposal's environmental impact as required 
by SEPA.36 These technical analysis reports are identified in Exhibit B, attached hereto. 
 
The City’s SEPA responsible official  “must (1) “[r]eview the environmental checklist”; (2) “[d]etermine 
if the proposal is likely to have a probable significant adverse environmental impact, based on the 
proposed action, the information in the checklist (WAC 197-11-960), and any additional information 

 
29 See Opponent Letter at page 3. 
30 With its application, the Jones family has submitted an expanded SEPA environmental checklist, expanded 
with supporting technical analysis. 
31 See Request for Information (RFI) numbers 1-4. 
32 Boehm v. City of Vancouver, 111 Wn. App. 711, 719, 47 P.3d 137 (2002) (applicant's submission of a detailed 
environmental checklist and city's preparation of a MDNS and an environmental review report supported prima 
facie compliance with SEPA. 
33 See Exhibit A- Incorporated mitigation design elements and Exhibit C- recommended Mitigation 
Measures/Conditions. 
34 See Opponent Letter at page 3. 
35 WAC 197-11-330. Advocates for a Cleaner Tacoma v. Puget Sound Clean Air Agency, 540 P.3d 821, 830 
(Wash. App. Div. 2 2023) 
36 See Klickitat Land Preservation Fund v. Klickitat Cnty., 28 Wash. App. 2d 1036 (Wash. App. Div. 3 2023), 
citing Anderson, 86 Wn. App. at 301 (citing WAC 197-11-315 to 335). 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002295134&pubNum=0000800&originatingDoc=I93b9499068e411ee922bed6f7704f51c&refType=RP&fi=co_pp_sp_800_719&originationContext=document&transitionType=DocumentItem&ppcid=77f36264d65e45c0acb6d0c9f788e3a8&contextData=(sc.Search)#co_pp_sp_800_719
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furnished under WAC 197-11-335 and 197-11-350”; and (3) “[c]onsider mitigation measures” that the 
agency or applicant will implement as part of the proposal.” WAC 197-11-330(1).37 
 
A proposal “...can be conditioned to have no probable significant adverse impacts by imposing 
specific mitigation measures.38 
 
“A ‘significant’ impact means a ‘reasonable likelihood’ exists that the proposal will have ‘more than a 
moderate adverse impact on environmental quality.’ ” 39 “ ‘[A]n agency does not have to consider 
every conceivable environmental impact when making its threshold SEPA determination.’ ”40 Id. SEPA 
requires consideration of environmental impacts “with attention to impacts that are likely, not merely 
speculative.”41  
 
The Department of Ecology provides guidance related to the assessment of a project’s potential 
significant adverse impact.42 Per this guidance, the lead agency reviews the environmental checklist 
and other information about the proposal, and should consider any comments received from the 
public or other agencies. Likely adverse environmental impacts are identified, and potential mitigation 
is taken into account—particularly that mitigation already required under development and permit 
regulations. The responsible official must then decide after such mitigation whether there are any 
likely significant adverse environmental impacts that have not been adequately addressed.43  
 
The City must consider mitigation measures the Jones family will implement, and any such measures 
required by regulations, comprehensive plans, or other existing environmental rules or laws.44 As 
noted, much of the project’s mitigation of potential adverse impacts is achieved though avoidance and 
has been incorporated into the design of the project. See Exhibit A and C, attached hereto.  
 

C. A MDNS IS WARRANTED 

The responsible official may issue a MDNS, which involves changing or conditioning a project “to 
mitigate the impacts that would lead an agency to consider a DS likely.”45 With a MDNS, promulgation 

 
37 See Klickitat Land Preservation Fund v. Klickitat Cnty., 28 Wash. App. 2d 1036 (Wash. App. Div. 3 2023) 
38 Citizens to Stop the SR 169 Asphalt Plant v. King County et al, No 85566-2-I, May 28, 2024, citing Wild Fish 
Conservancy v. Dep't of Fish & Wildlife, 198 Wn.2d 846, 856, 502 P.3d 359 (2022) (citing WAC 197-11-350). 
39 Klickitat Land Preservation Fund v. Klickitat Cnty., 28 Wash. App. 2d 1036 (Wash. App. Div. 3 2023), citing 
Wild Fish Conservancy v. Dep't of Fish & Wildlife, 198 Wn.2d 846, 873, 502 P.3d 359 (2022) (quoting WAC 197-
11-794(1)). 
40 Id., (quoting PT Air Watchers v. Dep't of Ecology, 179 Wn.2d 919, 932, 319 P.3d 23 (2014)). 
41 Id., (quoting WAC 197-11-060(4)(a)). 
42 https://ecology.wa.gov/regulations-permits/sepa/environmental-review/sepa-guidance/guide-for-lead-
agencies; See Also WAC 197-11-330-WAC 197-11-350.   
43 WAC 197-11-330 to WAC 197-11-350350 
44 WAC 197-11-330 (1)(c).  Chuckanut Conservancy v. Washington State Dept. of Nat. Resources, 232 P.3d 
1154, 1159 (Wash. App. Div. 1 2010); See also Rossi Larson, LLC v. Chelan County, 2024 WL 1163358, Div 3. 
(2024) Unreported. 
45 Klickitat Land Preservation Fund v. Klickitat Cnty., 28 Wash. App. 2d 1036 (Wash. App. Div. 3 2023), citing 
WAC 197-11-350(2), and Anderson, 86 Wn. App. at 301. 

https://ecology.wa.gov/regulations-permits/sepa/environmental-review/sepa-guidance/guide-for-lead-agencies
https://ecology.wa.gov/regulations-permits/sepa/environmental-review/sepa-guidance/guide-for-lead-agencies
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of a formal EIS is not required, although environmental studies and analysis can be, and here is, quite 
comprehensive.46  
 
Use of mitigation to bring projects into compliance with SEPA, without promulgation of an EIS, has 
been viewed favorably by the Washington courts. The Washington State Supreme Court deems the 
MDNS process to be “eminently sensible.”47  
 
The Court of Appeals, Division One, has held that “SEPA encourages compromise and 
accommodation by requiring that the decision-maker consider mitigation and state why it is 
inadequate to relieve the adverse impact. When the decision-maker imposes some mitigation 
measures, this does not necessarily mean that unmitigated impacts no longer exist or will be totally 
eradicated by mitigation, but merely that as mitigated, the project as a whole is acceptable.”48 
 
Similarly, the Washington Department of Ecology (DOE) has favorably characterized the MDNS 
process as conducive to efficient, cooperative reduction or avoidance of adverse environmental 
impacts: 
 

The mitigated DNS provision in WAC 197–11–350 is intended to encourage applicants and 
agencies to work together early in the SEPA process to modify the project and eliminate 
significant adverse impacts. The mitigated DNS process is not intended to reduce the amount 
of environmental review done on a project, but to reduce the paperwork needed to document 
the process.49 
 

Here, significant effort has been undertaken to analyze the potential significant adverse impacts and 
identify mitigation measures that adequately and feasibly mitigate the potential significant adverse 
impacts that may be created by the Project, if unmitigated. This effort includes following mitigation 
sequencing consistent with the City’s Critical Areas Ordinance. BMC 16.35.250. The critical areas 
mitigation sequencing analysis is set forth in the NES November 2024 Critical Areas Impact 
Assessment and Mitigation Plan. 

Mitigation Measures already identified and proposed by  the Jones family to be included in an MDNS 
are set forth in Exhibit C, including the Critical Areas Mitigation Plan. 

Based on the Expanded SEPA Checklist as supplemented, including design elements incorporated 
into the project, additional recommended mitigation measures, and considering existing development 
regulations, the issuance of a Mitigated Determination of Non-Significance or MDNS under WAC 197-
11-350 for the Project is warranted.   
 

 
46 Anderson v. Pierce Cnty., 936 P.2d 432, 439 (Wash. App. Div. 2 1997). WAC 197-11-350. 
47 Hayden v. City of Port Townsend, 93 Wash.2d 870, 880, 613 P.2d 1164 (1980), overruled on other grounds, 
SANE v. Seattle, 101 Wash.2d 280, 676 P.2d 1006 (1984). 
48 Victoria Tower Partnership v. City of Seattle, 59 Wash. App. 592, 603, 800 P.2d 380 (1990) (footnote 
omitted). 
49 Richard L. Settle, DOE Interpretations of Determination of Non–Significant Provisions, at 466 app. (1988 
SEPA Handbook G–1 to G–6). 
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The record already in front of the City provides technical analysis of environmental factors and project 
impacts sufficient to support the issuance of an MDNS and incorporation of reasonable and feasible 
mitigation measures.50  The City required, collected and has assessed environmental information 
regarding the Project including issues raised by public comment.51 The record here, particularly given 
the Jones’ Family responses to multiple follow up questions from the City relative to the Expanded 
SEPA Checklist, establishes that environmental factors have been considered in a manner sufficient 
to satisfy the procedural requirements of SEPA and to support the issuance of an MDNS.52   
 
To require an EIS for this Project a SEPA Responsible Official must ignore this record and the 
evidence submitted by the Jones Family, which would be an arbitrary and capricious action that is 
unreasoned and without regard to the attending facts and circumstances.53 
 
Indeed, the SEPA regulations anticipate a process where an applicant can clarify, change or condition 
its proposal to include specific mitigation measures to enable a DNS or MDNS54, as has been done 
here. 
 
The Jones family looks forward to moving this project forward to a public hearing. 

 
 
      Sincerely, 
 
      CSD ATTORNEYS AT LAW P.S. 
 

       
 
 Jon Sitkin 
 
JS/      
cc:  Client 
       Client Consultant Team  

 
50 Anderson v. Pierce Cnty., 936 P.2d 432, 439 (Wash. App. Div. 2 1997) 
51 See City Request for Information Nos. 1-4. 
52 Citizens to Stop the SR 169 Asphalt Plant v. King County et al, No 85566-2-I, May 28, 2024,citing Moss v. 
Bellingham, 109 Wn. App 6, 23 (2001). 
53 Citizens to Stop the SR 169 Asphalt Plant v. King County et al, No 85566-2-I, May 28, 2024, citing Hillis v. 
Dep’t of Ecology, 131 Wn.  2d 373, 383 (1997). 
54 WAC 197-11-350; Citizens to Stop the SR 169 Asphalt Plant v. King County et al, No 85566-2-I, May 28, 
2024 
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EXHIBIT A 
 

IMPACT REDUCING DESIGN ELEMENTS INCORPORATED INTO PROPOSAL 
 
The Woods at Viewcrest Impact Reducing Design Elements 
 
Plat impacts are primarily mitigated by implementation of site-specific plat design elements. These 
design elements were developed in consultation with the design team professionals, and in response 
to City RFI documents.  They include, but are not limited to the following: 
 

 
Road Design: 

• Alternative public road standards (reducing road section footprint). 
• Variances requested for private roads (reducing road section footprint).   
• These efforts reduce clearing and grading and tree removal, contribute to avoidance/reduction 

of geohazard impacts, and reduce pollution generating impervious surfaces. 
 
Storm Design: 

• Enhanced stormwater treatment. 
• Installation of low-impact stormwater conveyance system near shoreline (surface mounted 

pipe/dispersion tee).    
• No infrastructure is located on the beach. Design follows contours of land, no excavation or 

significant clearing required, no significant tree removal. 
• Adaptable treatment system is incorporated into the design 

 
Transportation: 

• New pedestrian sidewalk/walkway added along frontage of Viewcrest Drive.   
• New public trail connecting Viewcrest to Sea Pines, providing public beach access without 

new shoreline impacts. 
• Limited public road connections to existing neighborhood roads.  Reduced from 2 to 1 on 

Viewcrest.  Fewer intersection points on public road increases safety, reduces impacts from 
headlights to neighbors. 

• Net addition of public access right of way/easement areas (12,000 sf +/-). 
 
Environmental/Habitat: 

• Extensive shoreline building setbacks (also providing aesthetic view retention from shore).  All 
single-family residential homes are to be set back from the shoreline, entirely outside the 
shoreline jurisdiction and buffer; Lot 37 is just over 200’ from shoreline. All others are a min. of 
400’ from shoreline.  Entire shoreline jurisdiction preserved in open space tracts.  No tree 
removal in these areas at all. 

• Tree and tree canopy retention, particularly near shoreline areas and steep slopes. Almost 
80% of existing site canopy to be preserved.    

• Mitigation Sequencing followed, with focus on Critical Areas impact Avoidance.  No direct 
impacts to any wetlands.  Wetland buffer impact is very limited and only for public trail.  
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Shoreline buffer impact is very limited and only for storm conveyance system. No unmitigated 
impacts exist in wetland or shoreline buffers.   

• Significant preservation and protection of critical topographic features.  Building setbacks from 
steep slopes.  All lots designed with minimum 54’ x 54’ building envelope outside steep 
slopes/buffers.   Entire project clustered in north ½ of site to avoid actual bluffs entirely. 

• 10.5 acres preserved in conservation and/or similar easements. Equates to approximately 
32% of the entire property. 
 

Lot/Plat Design: 
• Project incorporates less than ½ allowable density.  
• Cluster-style lot design, reduces area dedicated to development/reduces tree removal. 
• Larger lots are designed at exterior of plat/to front on neighboring plats, reducing impacts to 

neighborhood character.  
 
Cultural Resource: 

• Project designed to avoid archaeological resource areas consistent with Cultural Resource 
Assessment.  
 

In addition, transportation impact fees, school impact fees, and park impact fees will be paid as 
mitigation for project impact to these services.   The project will be conditioned with inadvertent 
discovery plan (IDP) and tribal notification archaeological conditions to mitigate potential inadvertent 
resource discovery during construction.  
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EXHIBIT B 
LIST OF TECHNICAL REPORTS/STUDIES, PLANS and EXHIBITS, WITH UPDATES LISTED 

SUBMITTED TO THE CITY 
 
Exhibit A – Project Plans, updated 12.04.23 
Exhibit B – Critical Areas Reconnaissance & Delineation Report, Elizabeth Binney, 01.2010  
Exhibit C – Wetland Delineation Update & Critical Areas Summary, Northwest Ecological Services, 
10.31.2021, updated 09.28.22 
Exhibit D – Wildlife Habitat Assessment, Raedeke Associates Inc, 01.22.2022, updated 11.16.22 
Updated, November 22nd, 2024, in response to RFI#4 
Exhibit E – Geotechnical Investigation & Geohazard Report, Element Solutions, 11.03.2021, updated 
10.06.22 
Exhibit F – Preliminary Storm Water Report, Pacific Survey & Engineering, 01.22.2022, updated 
10.19.22, updated 06.19.23, updated, 12.04.23, Updated, November 22nd, 2024, in response to 
RFI#4 
Exhibit G – Traffic Impact Analysis, TENW, 07.30.2021, updated 09.29.22  
Exhibit H – Cultural Resources Report, Drayton Archaeology, 07.20.2020, Updated, October 28th, 
2024, in response to RFI#4 
Exhibit I – Phasing Plan, updated 11.22.22, updated 06.19.23, updated 12.04.23 
Exhibit J – ROW Vacation & Dedication Plan, updated 11.22.22, updated 06.19.23, updated 12.04.23 
Exhibit K – Variance Exhibits, updated 11.22.22, updated 06.19.23, updated 12.04.23 
Exhibit L – Vegetation Management Plan, updated 11.22.22, updated 06.19.23, updated 12.04.23 
Exhibit M – Subdivision Guarantee, updated 11.15.22 
Exhibit N – Supporting Documents 
N.1 – Assessor Tax Statements 
N.2 – City Maps (Shorelines, Steep Slopes, Utilities, Zoning) 
N.3 – Traffic Concurrency Certificate 
N.4 – Vesting Deed 
N.5 – Mailing Labels 
N.6 – Mailing List 
N.7 – Mailing Verification 
N.8 – Neighborhood Meeting Notice 
N.9 – Neighboring Subdivisions 
Exhibit O – Prior Right of Way Vacation Documents Exhibit P – Easement Relinquishment Request 
Package Exhibit Q – Clarkwood Tracts Documents 
Exhibit R – Element Memo #1 RFI Response 
Exhibit S – Tree Survey Exhibit 
Exhibit T – Water System Analysis Memo 
Exhibit U – TRC Letter for Street Vacation Petition 
Exhibit V – RFI #1 Response TM & Letter 
Exhibit W – “Before and After” Outfall Rendering, 12.04.23 
 
New Exhibits 

Exhibit X – Critical Areas Impact Assessment and Mitigation Plan, Northwest Ecological 
Services, November 2024 (new Exhibit in response to RFI#4) 
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Exhibit Y – Wetlands and HCA Report Addendum Memorandum, Northwest Ecological 
Services, November 2024 (new Exhibit in response to RFI#4) 

Exhibit Z – Technical Memorandum RFI#4 Response, Raedeke & Associates, November 22nd, 
2024 (new Exhibit in response to RFI#4) 

Exhibit AA – Geohazard Review Addendum – Stormwater Outfall Plan, Element Solutions, 
November 22nd, 2024 (new Exhibit in response to RFI#4) 

Exhibit BB – Memorandum #2 – Response to Public Comment & COB RFI #4, Element 
Solutions, November 22nd, 2024 (new Exhibit in response to RFI#4) 

Exhibit CC - Wetland Proximity to Outfall Exhibit
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EXHIBIT C 
 

MITIGATION MEASURES 
 
In addition to the mitigating design measures incorporated into the plat, the project design 
professionals have included recommended mitigating measures in their various reports and studies 
completed for the project.  These measures will further protect the property and mitigate for 
unavoidable project impacts. These measures include, but are not limited to, the following: 
 

1. Submit to the City Public Works for review and approval Stormwater Pollution Prevention Plan 
(SWPPP) consistent with the Department of Ecology Stormwater Management Manual for 
Western Washington (Manual) and City Code including hydrologic and hydraulic calculations 
after the preliminary plat approval and during the review of permit applications. 
 

2. Comply with recommendations of Project Consultants, including: 
a. Element Solutions recommendations contained in its Geohazard Review Addendum  

(November 22, 2024) (“2024 Geohazard Addendum”) , its Memorandum No. 2 
(November 22, 2024) (“2024 Geohazards Memo #2”) and its Geotechnical 
Investigations and Geohazard Report from October 2022 (“2022 Geohazard Report”). 
These include, without limitation, detailed field reconnaissance with final design of the 
stormwater outfall to assess  for alternative routes for optimal avoidance of outcrop 
obstructions, construction of additional shielding, and location of pipe at-grade 
placement be optimized to minimize a surface debris “catch” hazard. Additional 
recommendations as set forth in the 2024 Geohazard Addendum and 2024 
Geohazards Memo #2 are subject to approval by the City of Bellingham. 

b. Comply with the Critical Areas Mitigation Plan contained in the NES November 2024 
Critical Areas Impact Assessment and Mitigation Plan, including establishment of 
Conservation Easement over the shoreline buffer, wetlands and wetland buffers as 
depicted in the Project Plans. In addition to buffer enhancement requirements, 
management requirements shall be implemented to ensure no net loss of critical area 
functions result from the proposed project (16.55.480(C)(6). Comply with design 
regarding lot layout, road layout, and trail location with any minor adjustments 
approved by City Planning and Public Work, and Parks, as applicable. 

c. Comply with recommendations of Pacific Survey and Engineering Stormwater Plan 
dated November 22, 2024. 

d. Comply with recommendations of Drayton Archeology Cultural Resources Review, 
dated October 28, 2024. 

e. Comply with recommendations of Raedeke & Associates Wildlife Habitat Assessment 
dated November 16, 2022, as revised November 22, 2024. 

f. Comply with recommendations of Traffic Engineer, TENW in its Traffic Impact Analysis 
dated September 29, 2022.   
 

3. Comply with requirements of Ecology NPDES Construction Stormwater General Permit. 
 

4. Compliance with applicable City regulations and adherence to best practices approved by the 
Washington State Department of Ecology and temporary erosion and sediment control 



 

Page 18 

measures required by the City and the National Pollution Discharge Elimination System 
related to grading, erosion, and sedimentation control. These will include those set forth in the 
Raedeke & Associates Wildlife Habitat Assessment dated November 16, 2022 as revised 
November 22, 2024., subject to approval by the City Planning Department. 
 

5. Compliance with applicable City, State and Federal Regulations, including the following: 
 
 

a. Applicable emission regulations. 
b. Applicable City of Bellingham regulations and codes related to energy efficiency and 

consumption.  
c. Applicable noise regulations during construction. 
d. Applicable state and federal requirements for hazardous materials handling during 

construction. 
e. Applicable cultural and archeological resource regulations, If archaeological resources 

are observed during project activities, all work in the immediate area will stop and the 
area secured. In this instance, a project archaeologist must be contacted immediately 
to inspect the materials and contact relevant parties to assess and consult prior to 
determining next steps to proceed. 

f. All relevant standards and guidelines for provisions of public services and utilities to 
meet growth in demand. 

g. Applicable regulations related to landscaping and vegetation. 
 

6. Construction areas, including staging areas, would be clearly marked in the field prior to 
beginning construction activities. To the extent feasible, construction staging areas would be 
located outside of wetland and shoreline buffers to minimize impacts to vegetation. Critical 
area buffers temporarily disturbed for construction access and staging would be revegetated 
with a be revegetated with a mixture of native plant species following completion of 
construction activities. 
 

7. Payment of Impact Fees as required, including Transportation, School and Parks impact fees. 
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EXECUTIVE SUMMARY 
Northwest Ecological Services, LLC (NES) conducted a wetland delineation for a proposed 
restoration project that involves removal of a culvert and relocation of parking away from the 
marine shoreline. The project site is located within road Right‐of‐way for Fairhaven Avenue, 
Bellingham, WA (NE quarter of Section 13, Township 37N, Range 02E, W.M.). The review area 
was located within the ROW west of 18th Street.  
 
NES identified three wetlands within the Fairhaven ROW. Identified wetlands include one 
palustrine scrub‐shrub and two estuarine emergent wetlands. The wetlands have WDOE 
Categories ranging from I to III. Wetland categorization is based on the Washington State 
Department of Ecology (WDOE) Wetland Rating System for Western Washington.  
 
All project wetlands appear to be regulated by the City of Bellingham, The Corps, WDOE and 
possibly WDFW. Only regulatory agencies have the ability to make final jurisdictional 
determinations.  
 
 
 
 
 



 

NES QUALIFICATIONS 
Northwest Ecological Services, LLC (NES) is a small, service‐oriented environmental 
consulting firm based in Bellingham, Washington. We provide a range of biological services 
including wetland assessments; biological assessments; wetland restoration and mitigation 
plans; natural resource analysis and regulatory compliance; landscape and ecological design; 
and environmental impacts assessments of plants, animals, fish and sensitive habitats to both 
the public and private sectors. NES staff have performed wetland and biological assessments 
on over 26,000 acres [1991‐2008] in Whatcom, Skagit, Island, Snohomish and King Counties. 
 
NES staff qualifications summary:  

• Vikki Jackson is a senior ecologist with NES and has over 18 years of experience in 
providing environmental consulting services within the north Puget Sound area. Ms. 
Jackson obtained a Masters in Science from Western Washington University with emphasis 
on ecological processes and wetlands. She is certified through the Society of Wetland 
Scientists (SWS) as a Professional Wetland Scientist (PWS), #000514. 

• Michele Bodtke is a senior ecologist with NES and has over seven years experience with 
environmental consulting services and has an extensive understanding of land use laws. 
Ms. Bodtke has Bachelors of Science degree in Geology from Michigan State University, 
and a certificate in wetland science and management from the University of Washington.  

• Analiese Burns is a senior ecologist with NES and has over nine years of experience with 
environmental consulting services. Ms. Burns obtained a Bachelors of Science in Biology 
from the University of Washington. She is certified through SWS as a PWS, #1618; is a 
Leadership in Energy and Environmental Design ® (LEED) Accredited Professional; and is 
a Washington State Department of Transportation (WSDOT) Senior Biological Assessment 
Author. 

• Molly Porter is a staff ecologist with NES and has over five years of experience with 
environmental consulting services. Ms. Porter obtained a Bachelors of Science in 
Environmental Science from Huxley College of the Environment at Western Washington 
University. 

• Clover Muters is a staff ecologist with NES and has over two years experience with 
environmental consulting services. Ms. Muters has a Bachelor of Science in Environmental 
Science from Huxley College of the Environment at Western Washington University. 
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DISCLAIMER 
Wetland and stream delineations and determinations are based upon protocols defined in 
manuals and publications produced by federal, state and local agencies. The wetland 
methodology used in this report is consistent with methods described in the Regional 
Supplement to the Corps of Engineers Wetland Delineation Manual: Western Mountains, Valleys, and 
Coast Region (Corps, 2008), the Corps of Engineers Wetland Delineation Manual (Environmental 
Laboratory, 1987) and the Washington State Wetlands Identification and Delineation Manuel 
(WDOE, 1997). The maps included in this report were generated from field measurements, but 
not a professional survey. The findings were based on conditions at the time of the site visit. 
No guarantees are given that determinations or functional assessments will concur with those 
performed by regulatory agencies or other qualified professionals. This report is provided for 
the use of the named recipient only and is not intended for use by others parties for any other 
purpose.  
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1.0 INTRODUCTION 

1.1 Scope of Work 
The City of Bellingham Public Works Department contracted with Northwest Ecological 
Services, LLC (NES) to conduct a wetland delineation within the road right‐of‐way (ROW) of 
Fairhaven Avenue west of 18th Street (referred to hereafter as “action area”). This report 
describes existing site conditions, including wetlands, streams, fish and wildlife habitat. This 
assessment also includes a wetland functional assessment. This report is intended for inclusion 
with future wetland, stream, and wildlife habitat permit submissions to City of Bellingham, the 
U.S. Army Corps of Engineers (Corps), Washington State Department of Ecology (WDOE), and 
Washington State Department of Fish and Wildlife (WDFW) as may be required.  
 
This report identifies the presence of wetlands, streams, and priority wildlife habitat as 
observed within or near the action area. It does not include review of the following critical 
areas: geologically hazardous areas, frequently flooded areas, or critical aquifer recharge areas.  

1.2 Project Location  
The project review area was limited the Fairhaven Avenue ROW west of 18th Street, in 
Bellingham, WA (Section 13, Township 37N, Range 02E, W.M.) (Figure 1, Appendix B). Only 
wetlands within the ROW were flagged and formally delineated. Other identified wetlands are 
indicated on the wetlands delineation map for reference. 

1.3 Background 
NES identified three wetlands within the action area (Figure 2, Appendix B). Identified 
wetlands are palustrine forested, sloped and depressional palustrine forested and estuarine 
wetlands with categories ranging from I to III.  
 
2009 Wetland Delineation Report Prepared by NES staff:  
Vikki Jackson, PWS, Senior Ecologist 
1229 Cornwall Avenue #313  
Bellingham, WA 98225 
T: 360.734‐9484 
 
Project Contact: 
Renee LaCriox 
City of Bellingham Public Works 
210 Lottie Street 
Bellingham, WA 98225 
T: 360.778‐7900 



 

2.0 METHODS 
NES’s scope of services included conducting a wetland delineation and critical areas site 
assessment to determine the extent of wetlands, streams, and fish and wildlife habitats 
(HCA’s) within the project area. The investigation consisted of an office review of existing 
documentation followed by a site investigation. NES conducted the site investigation in 
accordance with methodology specific to each critical area (wetlands, streams, and HCA’s) as 
described below.  

2.1 Document Review 
NES conducted a review of available maps, drawings, and applicable reports pertaining to the 
subject property. Specifically, NES reviewed existing documents related to soils, hydrology, 
vegetation, wetlands, and fish and wildlife habitats. The following is a list of resources 
reviewed for this project: 
 

• Aerial Photograph‐ Bing Map  

• Whatcom County Wildlife Habitat Conservation Areas (HCA’s) GIS Map (PDS, 
2005)  

• City of Bellingham, Wetland Inventories Map (COB Planning, 20004) 

• Whatcom County Fish HCA’s GIS Map (PDS, 2005) 

• City of Bellingham Shoreline Management Program (SMP) Map (COB 1989) 

• WDFW SalmonScape Interactive Map (WDFW, 2009a) 

• WDFW Species of Concern Listing (WDFW, 209b) 

• WDNR Forest Practices Interactive Water Typing Map (WDNR, 2009) 

• U.S. Department of Agriculture (USDA), Natural Resources Conservation 
Service (NRCS) Soil Survey of Whatcom County Area, Washington (2009), NRCS 
Web Soil Survey (www.websoilsurvey.nrcs.usda.gov), and NRCS Whatcom 
County Area Hydric Soil List (2001) 

• Wetland Characterization: Chuckanut Village Marsh (NES 2008) 

2.2 Field Methods  

2.2.1 Wetlands 

The wetland delineation was conducted in accordance with the Interim Regional Supplement to 
the Corps of Engineers Wetland Delineation Manual: Western Mountains, Valleys, and Coast Region 
(Corps, 2008) and the Corps of Engineers Wetland Delineation Manual (Environmental Laboratory, 
1987). This methodology requires evidence that at least one positive wetland indicator must be 
found for each of three parameters (vegetation, soils, and hydrology) to make a positive 
wetland determination. An area is not considered a regulatory wetland if indicators for any 
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one of these three parameters are not observed under normal environmental conditions. 
Upland/wetland boundaries are delineated by locating the transition where soils, vegetation, 
or hydrology no longer indicate that wetland parameters are met. Methods for each of these 
parameters are as follows: 

• Vegetation:  The plant community at each sample site is considered to be hydrophytic 
(wetland) vegetation if the vegetation exhibits indicators of hydrophytic vegetation as 
defined in the delineation methodology (Corps, 2008). Most often the “Dominance Test” is 
used as the indicator. The sample plot meets the dominance test for hydrophytic vegetation 
if more than 50 percent of the dominant species from all strata have obligate wetland, 
facultative wetland, and/or facultative indicator status.  Indicator status is taken from U.S. 
Fish and Wildlife Service (Reed, 1988 and 1993). Dominant species are the most abundant 
species that individually or collectively account for more than 50 percent of the total 
coverage of vegetation in the stratum (absolute percent cover), plus any other species that, 
by itself, accounts for at least 20 percent of the total. The wetland indicator status for each 
dominant species is then used to determine whether the plant community is dominated by 
hydrophytic vegetation. Occasionally, the “Prevalence Index” is used as the indicator of 
hydrophytic vegetation. The Prevalence Index is a weighted‐average of all plant species in 
the sample plot. 

• Soils:  Soil test pits are hand dug to approximately 20 inches and soils are examined for 
hydric soil indicators. These formal soil test pits are labeled with a data point number and 
located on the delineation map. Colors of the soil, including concentrations, depletions, or 
gleying, if present, are colored using a Munsell color chart (Gretag‐Macbeth, 2000). Field 
Indicators of Hydric Soils in the United States (USDA, 2006) was used to determine hydric 
soils presence or absence. 

• Hydrology:  Site specific hydrology is assessed by an inspection of each site.  Depth to 
shallow groundwater and/or saturation in each test pit is recorded, as are observations of 
other indicators of hydrology including but not limited to water marks, drift lines, 
sediment deposits, and drainage patterns. These data provide information on timing and 
duration of ponding and/or saturation in the study area.  

• Growing Season: Vegetation and hydrology indicators are dependent upon conditions 
during the “growing season”. The growing season, as defined by the Interim Regional 
Supplement to the Corps of Engineers Wetland Delineation Manual: Western Mountains, Valleys, 
and Coast Region, is when non‐evergreen plants show biological activity (plant growth) 
and/or the soil temperature at 12 inches below the surface is a minimum of 41 degrees 
Fahrenheit (F) (Corps, 2008, pp.66‐67).  

Wetlands were flagged in the field with orange field flagging. NES also flagged three sample 
plots associated with this project. The wetland delineation took place during at the end of the 
dry season. The wetlands were not professionally surveyed, but locations were field measured 
as indicated in Figure 2, Appendix B. Data sheets from the delineation are located in Appendix 
C of this report. Photographs taken at the time of the site visit are included in Appendix D.  
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2.2.2 Streams 
Stream characterization included data collection of basic stream attributes including depth, 
vegetation, substrate, and habitat features. NES ecologists did not flag the OWHM of the 
stream within the review area, but it is documented in the Wetland Characterization report 
prepared by NES (NES 2008) (Figure 3, Appendix B).  

2.2.3 Fish and Wildlife (HCA’s) 
Observations of any state Priority or federal Endangered Species Act (ESA) protected species 
presence was documented during the on‐site review. NES also reviewed the site for general 
wildlife habitat conditions and habitat connectivity. If streams were present, NES documented 
any obvious fish passage barriers, characterized general stream attributes (as described above), 
and documented any observations of fish during the site visit.  

2.2.4 Shorelines 
The project area was located on City of Bellingham SMP maps to determine if shorelines of the 
state exist on‐site and, if present, their documented Shoreline Area Designation. During the site 
visit, NES ecologists noted any obvious discrepancies with the SMP map. If shorelines were 
present, NES determined the lateral extent of the Shoreline jurisdiction based on floodplain, 
floodway, and/or wetland observations. 

3.0 FINDINGS 

3.1 Summary   
NES staff conducted a site visit on October 23th of 2009. Three wetlands were identified within 
the review area (described in detail, below) (Figure 2, Appendix B). In addition a seasonal 
stream and a marine shoreline are located in the review area. 
 
The project review area was limited the Fairhaven Avenue ROW west of 18th Street, in 
Bellingham, WA (Section 13, Township 37N, Range 02E, W.M.) (Figure 1, Appendix B). Only 
wetlands within the ROW were flagged and formally delineated. A more comprehensive 
review of the “Chuckanut Village Marsh” was documented in the “Wetland Characterization: 
Chuckanut Village Marsh” (NES 2008). An aerial photograph of the vicinity of the review area 
is included as Figure 3 (Appendix B).  

3.2 Wetlands  
Three wetlands (Wetlands A‐C) were identified within the review area (Figure 2, Appendix B). 
Hydric vegetation, soils and primary indicators of hydrology were present within identified 
project wetlands. The wetland determination was based on the presence/ absence of 
vegetation, soils, and to a lesser degree hydrology (as wet season hydrology had not been 
restored to the site). Wetland hydrogeomorphic and Cowardin classifications, and wetland size 
are summarized in Table 1. A description of each wetland is provided below. 
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Table 1. Wetland Classification Summary 
Wetland 

Unit 
Hydrogeomorphic 

Class 
Cowardin 

Classification 
Wetland 

Size* 

(approx. 
square feet 

[s.f.])  

Wetland A  Depressional outflow PSS/PEM 3,700 

Wetland B  Slope -outflow 
Estuarine 
emergent 750 

Wetland C Depressional- outflow 
Estuarine 
emergent 

> 3 
acres 

(+ wetland extends off-site PFO: Palustrine Forested, PEM: Palustrine emergent:  
*Wetland size based on field measurements, not a professional survey) 

3.2.1 Wetland A  
Wetland A is a palustrine scrub‐shrub/emergent wetland. The wetland is dominated by native 
shrubs and herbaceous species, although non‐native reed canarygrass (Phalaris arundinacea) is 
well established in portions of the wetland. Species observed include Hooker’s willow (Salix 
hookeriana), hardhack (Spiraea douglasii), reed canarygrass (Phalaris arundinacea), bentgrass 
(Agrostis sp.), and Pacific silverweed (Potentilla anserina). Reed canarygrass is considered an 
invasive, non‐native noxious species, and occupies a significant portion of the center of the 
wetland (Hruby, 2004 and Washington State Noxious Weed Control Board [NWCB], 2008). 
 
The NRCS mapping indicates soils in the review area are dominated by Fishtrap Muck on 0 to 
2% Slopes (54), tidal Hydraquents on 0 to 1% Slope (75), and Everett Urban Land Complex on 5 
to 20% Slopes (52) (Figure 6). Fishtrap Muck is indicated to occur on 0 to 2 percent slopes and 
is listed as drained. This soil series is classified as a histosol and meets the criteria for a hydric 
soil. Everett‐Urbanland complex is mapped along the southeastern and northern edge of the 
review area. This soil is a mineral soil that is not listed as a hydric soil on the NRCS hydric soils 
list. Tidal Hydraquents are mapped in the extreme southwest corner in the vicinity of the 
parking area and immediately to the east.  
 
Soil observed in Wetland A had a black to a very dark brown (10YR 2/1 to 2/2) mucky peat that 
extended to beyond 20 inches. This soil appears consistent with the description of Fishtrap 
Muck. Soil in Wetland A meets NRCS hydric soil indicator A1 (histosol) (USDA, 2006).  
 
Wetland A appears to be saturated throughout the year and may be shallowly inundated 
during the wet season. The wetland has an intermittently flowing, semi‐constricted outlet that 
discharges via a culvert west under a driveway into Wetland B. At the time of the October 2009 
site visit, soils were saturated to within four inches of the surface.  The primary hydrology 
supporting this wetland appears to be from a mix of surface water runoff and a seasonal high 
water table possibly extending from Wetland C. 
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3.2.2 Wetland B  
Wetland B is an estuarine emergent wetland dominated by native herbaceous species. The 
wetland is dominated by hydrophytic halophytes. Dominant species include saltgrass 
(Distichlis spicata) and Atriplex (Atriplex patula). Other representative species include Douglas 
aster (Aster subspicatus), marine plantain (Plantago maritima), pickleweed (Salicornia virginica) 
and field bindweed (Convulvus arvensis). Shrubs are present at the fringe of the wetland, but 
rooted more significantly in the upland. Shrubs include Nootka rose (Rosa nutkana), western 
crabapple (Malus fusca) and Himalayan blackberry (Rubus armeniacus).   
 
Soil observed in Wetland B had a black to a very dark brown (10YR 2/1 to 2/2) mucky peat that 
extended to beyond 20 inches.  Redox features with a color of 10YR 4/4 were present with a 
total percentage ranging from zero to thirty percent. This soil appears consistent with the 
description of Fishtrap Muck. Soil in Wetland B meets NRCS hydric soil indicator A1(Histosol) 
(USDA, 2006).  
 
Wetland B is located in a sloped swale that has unrestricted outlet to the shoreline of 
Chuckanut Bay. The slope within the wetland is approximately 5%. The wetland is tidally 
influenced on regular basis. Other hydrology sources associated with this wetland include the 
outlet culvert from Wetland A. This culvert enters Wetland B at its eastern end. The outlet 
stream from Wetland C also has periodic flows that influence Wetland B. At the time of the site 
visit, Wetland B displayed saturated soils beginning at 5 inches from the surface. This wetland 
appears to be saturated year round and flooded by fresh and marine sources at frequent 
intervals.  

3.2.3 Wetland C 
Wetlands C is an estuarine emergent wetland commonly referred to as “Chuckanut Village 
Marsh”. The marsh also includes Palustrine forested and palustine shrub‐shrub and emergent 
vegetation classes outside of the review area for this project (see Wetland Characterization: 
Chuckanut Village Marsh, NES 2008 for more details).  Wetland C is dominated by native 
hydrophytic plant species; many of which have a high tolerance to salt (halophyte). Dominant 
species include saltgrass (Distichlis spicata), Baltic rush (Juncus balticus), Douglas aster 
(Aster subspicatus), and Atriplex (Atriplex patula). Other representative species include 
marine plantain (Plantago maritima) and a well developed stand of Japanese knotweed 
(Polygonum cuspidatum) at the western edge of the wetland.  
 
Soil observed in Wetland C had a black to a very dark brown (10YR 2/1 to 2/2) mucky peat that 
extended to beyond 20 inches.  Redox features with a color of 10YR 4/4 were present with a 
total percentage ranging from zero to thirty percent. This soil appears consistent with the 
description of Fishtrap Muck. Soil in Wetland C meets NRCS hydric soil indicator A1 
(Histosol) (USDA, 2006). Old fill material appears to be present at the western edge of the 
wetland, in the vicinity of the patch of Japanese knotweed.  
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Hydrology to Wetland C is provided via surface water runoff, tidal influence and 
groundwater. The Wetland Characterization report provides more specifics regarding the 
hydrology of this wetland (NES 2008). At the time of the site visit the soils were saturated to 
the surface within the review area of this wetland.  

3.3 Wetland Categorization and Functional Assessment 
NES completed a wetland rating and functional assessment of site wetlands using the WDOE’s 
Wetland Rating System for Western Washington, revised 2004 (Rating System) (Hruby, 2004). 
This methodology identifies and quantifies the potential of various functions operating within 
a wetland. The determination is based on the physical characteristics of water quality, 
hydrologic, and habitat functions in the wetland and buffers. Using this system, wetlands are 
given a score based on the functions provided by the wetland, and are classified as Category I 
through Category IV.  
 

Table 2. Wetland Functional Assessment 
Qualitative Rating of Function   

Functional Value or Score Wetland A Wetland B Wetland C 
Total WDOE Score 52 48 69 

WDOE Category III II* I* 

Overall Water Quality Potential H M H 

Overall Water Quality Opportunity? (Y/N) Y Y Y 

Overall Hydrologic Potential M L M 

Overall Hydrologic Opportunity? (Y/N) Y Y Y 

Total Habitat Score 13 18 29 

Overall Wildlife Habitat Potential L L H 

Overall Wildlife Habitat Opportunity M M M 

Specific Habitat Functions:   

 Vegetation Structure M L H 

 Habitat Features L H H 

 Buffer Quality L L H 

 Priority Habitats M M H 

 Habitat Connectivity M M H 

(H: High, M: Medium, L: Low, Y: yes, N: no, * these wetland ratings were determined by using the Special 
Characteristics sheets) 
 

Wetland function (potential and opportunity) was determined using the WDOE Rating 
System, per recent guidance from WDOE (WDOE, 2008). The NES ecologists converted the 
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Rating System scores to a qualitative rating of “High”, “Medium”, and “Low” based on WDOE 
guidance. The qualitative rating provides more accuracy when comparing wetlands and 
evaluating their current status. The ecologists did not include a qualitative rating for the 
opportunity for water quality and hydrologic functions because the opportunity is either 
present or not. Instead, the table reflects the presence of opportunity as “Yes” and absence as 
“No” based on answers provided in the rating sheets. The qualitative ratings for specific 
habitat functions are based on NES ecologists’ best professional judgment. A summary of 
WDOE rating and scores is shown in Table 2.   

3.3.1 Wetland A   
Wetland A has a high potential to perform water quality functions. This rating is based on the 
wetlands intermittently flowing outlet, moderate size, and moderate holding capacity. These 
features result in prolonged water retention and subsequent increased water quality treatment 
within the wetland.  Under lying soils have a high organic content which increases the wetland 
to remove pollutants from surface water. The wetland supports dense herbaceous vegetation 
which is able to provide pollutant capture and conversion. This wetland is a seasonally 
saturated to shallowly ponded depression which provides some pollutant capture and 
conversion. Wetland A is receives runoff from Fairhaven Avenue and adjacent residential 
yards which provides the wetland with the “Opportunity” to serve water quality improvement 
functions.   
 
Wetland A has a moderate potential to perform hydrologic functions. The wetland is a 
depresssional wetland with a semi‐constrained outlet which allows it to retain surface flows, 
providing water storage functions. However Wetland A is located very low in the drainage 
basin reducing its potential to provide flood de‐synchronization and baseflow functions. 
Wetland A has the “Opportunity” to provide some erosion and flood protection as it is 
upstream of Chuckanut Bay which has documented salmonid presence, but its location low in 
the drainage limit these functions. 
 
Overall, Wetland A has a low “Potential” and moderate “Opportunity” to provide wildlife 
habitat functions. These ratings are based on the wetland’s moderate vegetation structure, 
presence and cover of non‐native plant cover, and limited habitat features. The wetland is 
moderately connected to other habitats, although roads and a driveway fracture direct corridor 
cover.   
 
The buffer surrounding Wetland A includes Fairhaven Avenue, a narrow band of mixed 
forested and residential yards. Canopy cover is near 100 percent within the buffer, however 
shrub and herbaceous cover is sparse. Habitat features were not detected within the buffer area 
in the ROW. 

3.3.2 Wetland B  
Wetland B has a moderate potential to perform water quality functions. This is based on the 
high percent cover of persistent vegetation and the presence of soil with a high percentage of 
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organic content. The wetland’s function for water quality improvement is impeded by the lack 
of retention within the wetland due to it unconfined outlet and exposure to the marine system. 
Under lying soils have a high organic content increasing the wetland’s ability to remove 
pollutants from surface water.  The wetland has dense herbaceous vegetation cover in most 
areas which also increases its pollutant capture and conversion functions. Wetland B receives 
runoff from Fairhaven Avenue and adjacent residential yards providing the wetland with the 
“Opportunity” to serve water quality improvement functions.   
 
Wetland B has a low potential to provide hydrologic functions. The wetland’s ability to 
provide this suite of functions is due to its reduced capacity to retain and detain surface water. 
Surface water entering the wetland can move freely through, since the wetland does not have 
any restriction at its outlet and flows directly into the marine system. Ponding within the 
wetland is limited to the duration of a narrow tidal cycle, limiting the range of biochemical 
processes that can occur within the wetland. The wetland is also located at the bottom of a 
drainage basin which also limits its function to provide hydrologic support to this system. The 
wetland is associated with Chuckanut Bay which is documented fish habitat. This provides the 
wetland with the “Opportunity” to provide these functions.   
 
Overall Wetland B has a low “Potential” and moderate “Opportunity” to provide wildlife 
habitat functions based on its moderate vegetation structure, and limited habitat features. The 
location of the wetland between residential uses and Fairhaven Avenue provides limited 
buffer function protecting the wetland. Wildlife habitat is well connected to other habitats via 
the marine shoreline.  
 
The buffer surrounding Wetland B includes Fairhaven Avenue, residential yards and 
Chuckanut Bay to the west. No canopy exists within the buffer of this wetland. Habitat 
features are not located in the buffer area located in the ROW. 

3.3.3 Wetland C 
Wetland C has a high “Potential” to perform water quality functions. This is based on high 
percent cover of persistent vegetation and the presence of soil with a high organic content. The 
wetland function for water quality improvement is enhanced by a semi constrained outlet and 
by influence by the regular tidal inundation. This results in varying hydro periods providing a 
range of biochemical actions that can provide water quality improvement. Under lying soils 
have a high organic content increasing the wetland’s ability to remove pollutants from surface 
water.  The wetland has dense herbaceous vegetation cover in most areas which also increases 
its pollutant capture and conversion functions. Wetland C receives runoff from Fairhaven 
Avenue and adjacent residential yards which provides the wetland with the “Opportunity” to 
serve water quality improvement functions.   
 
Wetland C has a moderate “Potential” to provide hydrologic functions. The wetland’s ability 
to provide this suite of functions is due to its reduced capacity to retain and detain surface 
water. Surface water entering the wetland is partially retained within the wetland due to a 
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outlet that is semi restricted. Ponding within the wetland is significant and could assist in 
hydrologic function in the system, except that the wetland is located at the bottom of a 
drainage basin which limits its function. The wetland is associated with Chuckanut Bay which 
is documented fish habitat. This provides the wetland with the “Opportunity” to provide these 
functions.   
 
Overall Wetland C has a high “Potential” and moderate “Opportunity” to provide wildlife 
habitat functions based on its diverse vegetation structure, high presence and cover of native 
plants, and a wide range of habitat features. The location of the wetland between residential 
uses and Fairhaven Avenue provides limited buffer function protecting the wetland in some 
locations, although wildlife habitat is well connected to other habitats via the marine shoreline.  
 
Land use within the buffer of this wetland is mix of forested uplands and residential 
development. Fairhaven Avenue abuts the southern edge of this wetland. The buffer area 
within the ROW for this wetland is residential year maintained in lawn. No habitat features are 
present. 

3.4 Streams 

3.4.1 Document Review  
The following provides a summary of the findings contained within documents reviewed: 

• Basins Map (COB, 2004) 

The project area is located within the South Bellingham Bay Watershed. The 
stream associated with Wetland C is indicated on this mapping. Chuckanut 
Creek Watershed is immediately south of the project area.  

• Salmonscape (WDFW, online)  

Salmonscape only indicates Chuckanut Creek, south of the action area. It is 
documented habitat for fall chum and coho salmon. The identified stream in the 
project area is not mapped. 

• WDNR Forest Practices Interactive Water Typing map (WDNR, 2009) 

The WDNR Forest Practices map also documents Chuckanut Creek. WDNR lists 
it as a type “S” stream. A type “S” stream is an inventoried water of the State. 

3.4.2 Field Observations   
A ditched seasonal stream associated with Wetland C (Chuckanut Village Marsh) is located 
within the project area. Chuckanut Creek is located 700’ feet south of the project. The stream 
within the project area has been ditched and flows under Fairhaven Avenue via a culvert (this 
culvert would be removed in the proposed restoration project).  
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3.5 Fish and Wildlife 

3.5.1 Document Review  
The following provides a summary of the findings contained within documents reviewed: 

• Whatcom County Wildlife HCA’s GIS Map (PDS, 2005) (Figure 4) 

Wildlife HCA’s are mapped within the review area for Peregrine Falcon, Bald 
eagle and commercially important shellfish.  

• Whatcom County Fish HCA’s GIS Map (PDS, 2005)  

County mapping does not include the South Bellingham Bay Watershed, but 
mapping does indicate documented fish presence in Chuckanut Creek. 

3.5.2 Field Observations   
No state or federal Threatened, Sensitive, or Endangered plant or animal species, were 
observed in the review area at the time of the site visit. However, concentrations of waterfowl 
were observed immediately off‐shore. Bald eagles are common residents of this bay.  
No fish were observed in the stream during recent site visits, but fish have been reported in the 
stream during other recent reviews.  

3.6 Shorelines 

3.6.1 Document Review  
The following provides a summary of the findings contained within documents reviewed: 

• City of Bellingham SMP Map (COB, 1989) 

The project review area is located within and adjacent to a Water of the State – 
Chuckanut Bay and Chuckanut Creek. Chuckanut Bay has a Natural 
designation under the existing SMP. 

3.6.2 Field Observations   
The project abuts the marine shoreline. Ditches and wetlands associated with the project 
discharge directly into the marine waters. 

3.7 Upland Areas  

3.7.1 Document Review  
The following provides a summary of the findings contained within documents reviewed: 

• Aerial Photograph‐ Bing Maps (Figure 3) 

The aerial photograph shows the vicinity of the proposed project area.   
• USDA, NRCS Soil Survey of Whatcom County Area, Washington, NRCS Web 

Soil Survey (USDA, NRCS, 2009), and NRCS Whatcom County Area Hydric 
Soil List (2001) (Figure 4) 
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The NRCS mapping indicates soils in the review area are dominated by Fishtrap 
Muck on 0 to 2% Slopes (54), tidal Hydraquents on 0 to 1% Slope (75), and 
Everett Urban Land Complex on 5 to 20% Slopes (52) (Figure 6). Fishtrap Muck 
is indicated to occur on 0 to 2 percent slopes and is listed as drained. This soil 
series is classified as a histosol and meets the criteria for a hydric soil. 
Everett‐Urbanland complex is mapped along the southeastern and northern 
edge of the review area. This soil is a mineral soil that is not listed as a hydric 
soil on the NRCS hydric soils list. Tidal Hydraquents are mapped in the extreme 
southwest corner in the vicinity of the parking area and immediately to the east.  

3.7.2 Field Observations   
The upland vegetation has been influenced by surrounding residential land use. The upland 
area south of the road in the ROW is a mixed deciduous forest dominated by red alder (Alnus 
rubra), Sitka spruce (Picea sitchensis), walnut species, Indian plum (Oemleria cerasiformis), 
English holly (Illex sp) and sword fern (Polystichum munitum). Vegetation on the north side of 
the road is primarily a mowed lawn.  
 
The review area slopes north and west on the south side of the ROW, but is generally flat on 
the north side. Surface water is conveyed in a shallow ditch and into Wetland A on the south 
side of the ROW; whereas it disperses across the lawn into Wetland C on the north side.  
 
Soils observed within the sampled upland had very gravelly loam soils with a very dark 
brown color extending beyond 20 inches in depth. No redox features were observed. No hydric 
soil indicators were indicated for this sample plot.  
 
No indicators of wetland hydrology were observed within areas designed as upland on the 
project site. 

4.0 REGULATIONS 
Agencies with regulatory authority over site wetlands and streams are summarized in Table 3. 
A regulatory summary for each agency is provided below.  

Table 3. Regulatory Summary 
Regulatory Status  

Unit 
Wetland 

Size* 
(s.f.)  

WDOE 
Category 
(habitat 

pts) 

Corps 
Hydrologic 

Classification Corps WDOE WDFW  City of 
B’ham  

 

Regulated 
Buffer 

(ft) 

Wetland A 3,700 III 
(13) 

Abutting an 
RPW 

yes yes no yes 80 

Wetland B 750 
II sc 
III f 
(18) 

Abutting an 
TNW yes yes yes yes 100 

Wetland C >3 
acres 

I sc 
II f 

(29) 

Abutting an 
TNW yes yes yes yes 200 

(sc: rating using Special Characteristics, f: rated using function, RPW: Relatively Permanent Water, TNW: Traditional Navigable Water: 
*Wetland size based on field measurements and were not professionally surveyed) 
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4.1 City of Bellingham  

4.1.1 Critical Areas Ordinance  
The City of Bellingham Critical Areas Ordinance (CAO) states that no activity may be 
conducted within a regulated wetland, stream, or buffer without Critical Areas review and 
approval. Activities impacting regulated wetlands generally must provide mitigation sufficient 
to maintain or enhance the wetland functions. The City of Bellingham requires a buffer around 
regulated wetlands and streams to protect functions. The buffer must remain naturally 
vegetated except where it can be enhanced to improve the functions. Buffers are measured 
from the ordinary high water mark (OHWM) of the stream or the wetland edge.  
 
The City of Bellingham requires a buffer on all wetlands and streams and shorelines in the 
project area. The regulated wetland buffer width is based on the overall DOE rating score, the 
DOE habitat score, and the proposed land use (moderate).  
 
The City regulates stream buffers based on stream type (BMC 16.55.500 D). The unnamed 
stream appears to qualify as Type 3/ Type “F” (fish bearing) streams, and therefore requires 75 
to 150 foot buffers. A summary of regulated wetland and stream buffers are shown in Table 4 
below.  

     Table 4. City of Bellingham Regulated Buffer Widths 

 DOE Wetland 
Category  

DOE Habitat Score  Regulated Buffer 
(feet) 

Wetland A III 13 75’ 
Wetland B II 18 100 
Wetland C I 29 200 

           
The City of Bellingham requires that buildings and other structures are setback a minimum of 
15 feet from the edge of critical area buffers, or from the critical area where no buffer is 
required, to the extend that the critical root zone of trees in the buffer are not disturbed. Uses 
allowed within the 15‐foot setback include: landscaping; uncovered decks; roof eaves and 
overhangs; impervious surfaces such as driveways and patios, provided such improvements 
may be subject to water quality regulations (BMC 16.55.340 G).  
 
The City of Bellingham CAO requires applicants to avoid all impacts to on‐site critical areas 
and their buffers to the furthest extent possible. In some cases, if alteration to the critical area is 
deemed unavoidable, impacts may be allowed if all adverse impacts resulting from a 
development proposal are mitigated using best available science so as to result in no net loss of 
critical area functions and values. When alteration or impact to a critical area is proposed, the 
applicant shall demonstrate that all reasonable efforts have been taken to mitigate impacts in 
the following, prioritized, order: 1)Avoid, 2) Minimize, 3)Rectify, 4)Reduce, 5)Compensate 
(CAO, 16.55.250). 
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4.1.2 Shorelines 
Shorelines are protected under the SMA, RCW 90.58, and regulations are administered under 
the City of Bellingham Shoreline Management Program (SMP) (1989). The SMP defines 
“shorelines” as all “shorelines of the state” and all “shorelands”.  Shorelines of the state are 
areas of Puget Sound and adjacent saltwaters, natural rivers or streams west of the Cascade 
range downstream of the point measured as having a mean annual flow of 1,000 cubic feet per 
second (cfs) or more, and natural and manmade lakes with a surface area greater or equal to 
1,000 acres. Shorelands are lands extending 200 feet from the OHWM, floodways and all 
contiguous floodplains 200 feet from such floodways, and all wetlands and river deltas 
associated with jurisdictional shorelines. Each jurisdictional shoreline is associated with one or 
more Shoreline Use Designation for the purposes of administering the SMP. The project area is 
located within a regulated shoreline area associated with Chuckanut Bay. 
 
The City is currently revising their Shoreline Master Program. Under the current designation 
this area is considered Natural.  

4.2 U.S. Army Corps of Engineers 
Activities altering wetlands, streams, and drainage ditches may require permit authorization 
from the Corps under Section 404 of the federal Clean Water Act (CWA) (33 U.S.C. § 1251 et 
seq.) and Section 10 of the Rivers and Harbors Act of 1899 (33 U.S.C. § 401). For Corps regional 
conditions under the 2007 Nationwide Permits see Special Public Notice dated 7 November 
2007 issued by the Seattle District Regulatory Branch (Corps, 2007).  
  
The Corps regulates wetlands, streams, and other drainages that connect to Waters of the 
United States. The Corps requires notification for all disturbances to wetlands, streams, and 
potentially to other drainages (ditches), and it is incumbent upon the landowner to disclose 
disturbances. The Corps will automatically assert jurisdiction over some wetlands and will 
need to complete a significant nexus determination for others, depending on the degree of 
connection to other waters, and the classification of these associated waters. Wetland 
hydrologic classification and connectivity is described in this report as the Corps “hydrologic 
classification” (Table 3) using definitions provided in current Corps guidance documents. 
 
The ditch and stream serving as the outlet to Wetland A and C respectively appear to meet 
the definition of Relatively Permanent Waters (RPWs) based on an assumption of a 
continuous flow of more than three months out of the year. The ditch and stream outlet into 
Chuckanut Bay which is recognized Traditional Navigable Water (TNW). Wetland B 
appears to be abutting a TNW, as it outlets directly into Chuckanut Bay. 
 
A disturbance under one‐half acre of non‐isolated wetland requires an application for a 
Nationwide Permit from the Corps. Fills exceeding one‐half acre require an Individual Permit 
from the Corps. Mitigation is required for most wetland fill. In all cases the Corps requires 
concurrence with Section 7 of the ESA. The Corps also has discretion to disallow disturbance to 
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high quality wetlands. The Corps requires certification that no federally listed or known 
Endangered or Threatened animal species or areas protected under Section 106 of the National 
Historic Preservation Act are present on the site.  

4.3 Washington State Department of Ecology 
Activities altering wetlands may require permit authorization from WDOE per Section 401 of 
the federal CWA as directed by the U.S. Environmental Protection Agency. WDOE has 
authority over discharge into all wetlands (including isolated wetlands) and streams and can 
impose buffers and compensatory mitigation for impacts (RCW 90.48). The WDOE appears to 
have jurisdiction over all project wetlands, and potentially the ditches. The WDOE reviews 
all permits received by the Corps for Water Quality Certification. WDOE requires an 
“individual” review of all wetland disturbances greater than one‐half acre. Water Quality 
Certification is required for all Individual Permit applications. 

4.4 Washington Department of Fish and Wildlife 
The WDFW requires issuance of a Hydraulic Project Approval (HPA) prior to any activities 
that may directly or indirectly affect streams or associated wetlands. Mitigation may be 
required for impacts to regulated streams. Prior to any work proposed the land owner must 
contact WDFW, to determine if an HPA is required for site development.  
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APPENDIX D: PHOTOGRAPHS 
 
 



 

Wetland C near outlet looking east Outlet of Wetland C looking north from road 

Wetland B looking east Wetland B looking east (outlet and Chuckanut Bay) 

View of Project area looking west Wetland A looking west 
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PLANNING and COMMUNITY DEVELOPMENT DEPARTMENT 
 210 Lottie Street, Bellingham, WA  98225 

Phone: (360) 778-8300    Fax: (360) 778-8301   TTY: (360) 778-8382 
Email: planning@cob.org  Web: www.cob.org 

SHORELINE PERMIT EXEMPTION AUTHORIZATION for TYPE I PROJECTS 

SHR2018-0010 Date Issued: 3/26/2018 

Project Address and Parcel #: Generally located within the waters of Chuckanut Bay inside of 
the BNSF railroad causeway / trestle. 

Applicant and Contact Information: Austin Rose, Whatcom County Marine Resource Committee. 
360-778-6286 or arose@co.whatcom.wa.us

Project Description: Reintroduction of Olympia oysters into Chuckanut Bay as a pilot restoration 
project. Project is proposed by the Marine Resource Committee of Whatcom County in 
coordination with other local, state and federal agencies and various aquaculture organizations. 

35 bags of seed shell will be distributed among six 20' x 20' test plots at low tide water-ward of 
the ordinary high water mark and within the waters of Chuckanut Bay. This restoration pilot 
project does not require any in-water structures or substantial development as defined in the 
city's SMP.   

Shoreline Designation and Reach #: Natural - Marine reach #19. 

Buffer Width: zero. In-water work.     Conforming Use - N/A  

Conforming Development: N/A  

Associated Development Permit #(s): USACOE 404 and Section 10. WDFW H.P.A. 

Exempt pursuant to BMC 22.05.020.B.1: p. Project is intended to be a restoration project. 

Rationale: Please see JARPA dated 2/12/2018. 

Condition(s): Implement as proposed. 

Exempt from SEPA pursuant to WAC 197-11-800: N/A (No construction or structures 
proposed.) 

Authorized By:  

Appeal: Any party aggrieved by the decision of the Director may file an appeal within 14 
days of the decision on this permit in accordance with BMC 21.10.250.  Any appeal must 
be filed with the Planning and Community Development Department on the appropriate 
forms and be accompanied by a filing fee as established by the City Council. 
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The City of Bellingham seeks to comply with the American Disabilities Act. If you have special 
needs, please call 360.778.8300 (voice) or 360.778.8382 (TTY). 

PLANNING AND COMMUNITY DEVELOPMENT DEPARTMENT 
210 Lottie Street,  Bellingham, WA 98225 

Telephone: (360) 778-8300  Fax: (360) 778-8302 TTY: (360) 778-8382 

DEPARTMENT of ECOLOGY NOTICE OF DECISION 

SHR2014-00016 & SHR2014-00025 

The Washington State Department of Ecology approved a Shoreline Conditional Use Permit and 
a Shoreline Substantial Development Permit Variance with conditions for the following project on 
7/30/2014:  

Project Description: Development of a single family residence (SFR) on an existing platted 
and served lot. Project requires a shoreline conditional use permit because it is within a 
shoreline designated ‘Natural.’ A shoreline variance is required because it is within the required 
200-foot buffer associated with Chuckanut (Mud) Bay. A land use variance is required in order
to place the SFR as close to Sea Pines as possible in order to minimize impacts within the
required buffer. (The Department of Ecology issues FINAL approval of both the Shoreline
Conditional Use and Substantial Development Variance Permits.)

Project Location:  320 Sea Pines. Parcel #370213-154537   Edgemoor Neighborhood, Area 7, 
Residential Single Family zoning, Natural shoreline designation, Marine reach #19.

Applicant:  Ali Taysi, AVT Planning and Consulting, 1708 F Street, Bellingham, WA 98225. 
ali@avtplanning.com 

DECISION DATE: 7/30/2014
DATE OF THIS NOTICE: 7/30/2014 

ADMINISTRATIVE APPEAL PROCESS AND DEADLINE: This final decision by the Department 
of Ecology may be appealed in accordance with BMC 22.06.070. Appeals of Shoreline Permit 
decisions are heard the Washington State Shorelines Hearings Board. 

Any property owner who believes they are affected by this decision may request a change in 
valuation for property tax purposes, notwithstanding any program of revaluation, through the 
Whatcom County Assessor’s office. 

Please contact the staff member listed below if you have any questions. 

Name:  Steve Sundin, Planner   E-mail / Phone:  ssundin@cob.org  or  360-778-8359

Planning and Community Development Department 
City Hall, 210 Lottie Street - Bellingham, WA 98225    
Fax: 360-778-8302 
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